In the United States Court of Federal
Claims

No. 96-590C
(Filed: November 28, 2000)
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FIRST NATIONWIDE BANK, et al.,

Plaintiffs, Winstar; Motion to
amend; Motion to gtrike;
V. Accord and satisfaction;
Release; Contract
THE UNITED STATES, interpretetion.
Defendant.
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John D. Taurman, Washington, D.C., argued for plaintiffs. With him on
the briefswere Harry M. Reasoner and Thomas P. Marinis, Jr.

Scott Austin, U.S. Depatment of Judice, Civil Divison, Commercid
Litigation Branch, argued for defendant. With him on the briefs were David W.
Ogden, Assgant Attorney Generd, David M. Cohen, Director, and Jeanne E.
Davidson, Deputy Director. Glenn |. Chernigoff, Paul G. Freeborne, and
Kenneth M. Kulak, each of the U.S. Depatment of Judtice, Civil Divison,
Commercid Litigation Branch, of counsd.

OPINION
BRUGGINK, Judge.
Pending in this Winstar-related® case are defendant’s motion for leave

to file an amended answer; plantiffs motion for patid summay judgment;
defendant’'s cross-motion for partid summary judgment or, in the dternative,

1United Sates v. Winstar Corp., 518 U.S. 839 (1996).



request for discovery; plantiffSs motion to drike certain  testimony; and
defendant’s motion for leave to file reply to plaintiffs supplemental brief. Ord
agument was hdd on September 28, 2000. At ord argument, the court alowed
the parties to file supplementa briefs. For the reasons set forth below,
defendant’'s motion to file an amended answer is granted, plaintiffs motion for
patid summay judgment is denied, defendant's crossmotion for partid
summary judgment is granted in part and denied in part, defendant’s request for
discovery is denied, plantiffs motion to drike is denied, and defendant’s
moation for leave to file reply to plaintiffs supplementd brief is granted.

BACKGROUND?

This case is one of a group of five pending “tax benefit” cases that arise
out of a series of agreements entered into by the Federal Savings and Loan
Insurance Corporation (“FSLIC") with various finacid inditutions in late 1988.
Pursuant to these agreements, the FSLIC promised certain assstance to these
financid inditutions in regard to ther acquistion from the FSLIC of the assets
and lidbilities of faling thrifts In the pending tax benefit cases the plantiff
financd inditutions dlege that ther agreements with the FSLIC contained the
promise of tax deductions for losses incurred as the result of the subsequent
sde of certain thrift assets purchased by the plantiffs from the FSLIC (“covered
asset losses’), even though the agreements also provided that the FSLIC would
remburse the plantiffs for the losses. The plantiffs in these five cases have
sued the government for breach of ther agreements with the FSLIC, claming
that the government, through Congress's enactment of 8§ 13224 of the Omnibus
Budget Reconciliation Act of 1993 (popularly refered to as the “Guarini
legidation”), has broken its promise of tax deductions for covered asset losses
by making those deductions unavailable?

’The rdevant facts are undisputed and are drawn largely from defendant’s
revised proposed findings of uncontroverted fact in support of defendant’s
crosssmation for patid summay judgment. Other background information can
be found in plantffs motion for partid summary judgment and defendant’s
cross-mation for parttid summay judgment. Because the rdlevant facts are not
in dispute, the issues presented here are appropriate for summary judgment.

*There is some doubt as to whether these tax deductions were available
under the Internd Revenue Code even at the time the agreements were entered
into. It isunnecessary to resolve thisissue a the present time.
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As damages for this dleged breach of contract, the plantiffs in the other
four tax benefit cases seek the amount that would have been saved in taxes had
the Guarini legidation not been enacted. However, the plantiffs in this case,
Fird¢ Nationwide Bank, Firsg Gibrdtar Holdings, Inc., and MacAndrews &
Forbes Holdings, Inc., without abandoning other clams they have in common
with the other tax benefit plantiffs seek an additional remedy because of the
unique assstance agreement they entered into with the FSLIC. The issues
associated with that unique assstance agreement have been brought before the
court in plaintiffs motion for partid summary judgment.

The assstance agreement in question (“Assistance Agreement”) provided
for only ninety percent rembursement by the FSLIC of the covered asset
losses, rather than for ful reimbursement as was the case with the assstance
agreements a issue in the other tax benefit cases. Plaintiffs alege that the
FSLIC's right to reimburse them for only ninety percent of ther covered asset
losses was contingent upon the continued avalability of the tax deductions that
were diminagted by the Guarini legidation.  This alegaion is based on
plantiffs assertion that the ten percent of the reimbursement retained by the
FSLIC represented the FSLIC's share of the benefits derived from those tax
deductions.  Without the availability of the deductions, plaintiffs aver, the bass
for anwything less than ful rembursement vanishes.  Consequently, the unique
remedy sought by plantiffs in this case is return of the ten percent of the full
reimbursement amount* retained by the Federal Deposit Insurance Corporation
(“FDIC") after enactment of the Guarini legidation.®

In ther initid brief in support of ther motion, plaintiffs set forth severa
theories they dam entitle them to the additiond ten percent.® In plantiffs

“Aantiffs etimate that this ten percent of the ful reimbursement
amount equas gpproximately $75 million.

*The FDIC is the manager of the FSLIC Resolution Fund, a fund that was
created to assume the assets and liabilities of the FSLIC when the FSLIC was
abolished in 1989. See Fnancid Inditutions Reform, Recovery and
Enforcement Act of 1989 (“FIRREA”), Pub. L. No. 101-73, 103 Stat. 183
(1989) (codifiedin 12 U.S.C)).

®At oral argument, the first four of these theories were referred to as the

contract interpretation theories. See Tr. a 46-47. In their opening brief, the

plantffs grouped these four theories under the heading, “The Government
(continued...)



supplementd brief, a new theory is presented. The theories presented in the
initid brief are asfollows:

1. “Contemporaneous Government Documentd,] Incorporated by the
Assstance Agreement's Integration Clause,] Confirm that the Parties Tax
Benefit Sharing Arrangement Was Contingent on the Avallability of a Tax
Bendit to Share” Ps’ Mot. Pat. Summ J. a 36. Therefore, under the
Assstance Agreement, the FDIC is not entitled to retain ten percent of the full
reimbursement amount;

2. “The Most Reasonable Interpretation of the Assistance Agreement is
that FSLIC's Right to Reimburse Only the ‘After-Tax’ Portion of Covered Asset
Losses Did not Apply Unless a Tax Deduction Was Avaldble” 1d. at 37.
Fantiffs here aver tha the Assstance Agreement is ambiguous regarding the
level of reimbursement for covered asset losses should the covered asset loss
deduction become unavalable.  Tha ambiguity, for a number of reasons
presented, should be resolved in plaintiffs favor. After the ambiguity has been
properly resolved, the FDIC is not entitted to retain ten percent of the full
reimbursement amount;

3. “To the Extent the Language of the Assistance Agreement Cannot Be
Congtrued to Reflect the Parties True Agreement Regarding the Scope of Thelr
Tax Benefit Sharing Arrangement, It Should be Reformed to Do So.” Id. a 41.
Here, plantffs argue that the parties to the Assstance Agreement made a
materid mistake of fact in bdieving that the written memorid of the Assstance
Agreement accurately reflected the parties agreement. Tha materid mistake
provides a bads for reforming the contract in plaintiffs favor. Therefore, under
the reformed Assstance Agreement, the FDIC is not entitted to retan ten
percent of the full rembursement amount;

4. “Should the Court Fnd Insuffident Evidence that the Parties Actudly
Reached Agreement With Regard to the Sharing of Unavailable Tax Benefits, the

8(...continued)
Breached Its Contractual Obligations to Pantiffs by Retaning Money for Tax
Bendfits That Were Not Avalade to the Acquirers Under the Tax Code.” PIs.’
Mot. Part. Summ. J. a i. In presenting the question raised by dl four of these
theories, the plaintiffs state, “The only question is whether the FDIC is
contractualy entitted to retain 10% of the pertinent covered asset losses
despite the unavailability of a corresponding tax deduction.” 1d. at 32.
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Court Should Imply a Contractud Term In Order to Preserve the Essence of the
Paties Transaction.” 1d. at 43. Tha term should require full rembursement
of the plantffs in the event the deduction becomes unavalable.  “The
government  therefore breached the Assdance Agreement by continuing to
withhold full assstance payments even dafter the Guarini legidaion retroactively
reped ed the tax benefit that had existed since 1981.” 1d. at 47; and

5. “The Government's Actions Breached its Obligation of Good Faith and
Far Deding under the Assstance Agreement.” Id. a 47. Fantffs agument
here is that the enactment of the Guarini legidaion itsdf condituted a breach
of the obligation of good fath and far deding under the Assistance Agreement.
See id. at 48. Therefore, as a rexult of that breach, the FDIC is not entitled to
retain ten percent of the full rembursement amount.

Common to al five of these initid theories is the unique provison of the
Assslance Agreement permitting the FSLIC to remburse only ninety percent
of covered asset losses. It is noteworthy, moreover, that a common
denominator in the firg four theories is that the event of breach is the falure
of the FDIC to pay one hundred percent rembursement for the covered asset
losses upon falure of the deduction. Only in the fifth theory is the event of
breach the passage of the Guarini legidation itsdf.

In their supplementa brief, plantiffs present a theory that was not
aticulated in thar prior filings The fird four theories assarted in plantiffs
origind motion rest on the agument that enactment of the Guarini legidation
gave rise to a duty on the part of the FDIC to provide ful rembursement for
covered asset losses, consequently, non-payment of that ful rembursement was
a breach of a contract duty. The new argument is different. Paintiffs now argue
that enactment of the Guarini legidaion discharged a duty on the pat of
plantffs to make tax benefit payments to FSLIC.” Thus, this theory does not
depend on an alegation that the FDIC breached the contract.®

“The fdlue of the condition of deductibility to occur negates
peformance of any duty to make tax benefit payments pursuant to the 10
percent reductions in covered asset loss reimbursements.” Pls’ Suppl. Br. at
4,

8n ther supplementa brief, in addition to raisng this new theory,
plaintiffs dso make clear what arguments they are not making:

(continued...)



Opposing plantiffs motion, defendant asserts, among other arguments,
that a stlement and terminaion agreement between plaintiffs and the FDIC in
a prior cae bas plantiffs from arguing any of these theories under the
doctrines of accord and satisfaction and release.  The termination and settlement
agreement  (“Settlement  Agreement”) defendant relies on was entered into on
August 19, 1996, to terminate the Assstance Agreement and to resolve a
lawvsuit brought againg the FDIC in 1995. That lawsuit was styled First Texas
Bank v. FDIC, Civil Action No. 3:95-CV-2584-H (N.D. Tex. filed Nov. 20,
1995). The plantiff in that case, Firgd Texas Bank, is a predecessor in interest
to plantff Firs Nationwide Bank. Consequently, the Settlement Agreement’s
provison (8 23) regading the termination of the Assstance Agreement is
rdevant to the case a hand. Also reevant, because of the government’s
aguments, are the Settlement Agreement’'s provison (8 12.2) regarding the
release of the FDIC as manager of the FSLIC Resolution Fund (“FRF’), the
Satlement Agreement’s provisions (88 4.1 and 4.2) regarding the continuing
vidbility of dams and the Settlement Agreement’s provison (8 2.1) regarding
the payment of a settlement sum to plaintiffs.

It is hdpful to set out in ful the relevant sections of the Settlement
Agreement. Section 2.1, Payment of Settlement and Termination Payment,
dates.

The FDIC Manager sdl pay or cause to be pad to First
Nationwide, in the manner provided in Section 2.4 of this Article
2, Thirteen Million One Hundred Sixty Two Thousand Nine

§(...continued)

This is not a case in which both parties to a contract made a basic
assumption that affected the tems of ther contract but later
turned out to be incorrect, and one of the parties seeks to be
excused from performance of the contract under doctrines such
as mutud mistake. Cf. 9/28 Tr. 86-90, 125-30. Here, the parties
agreed to share a bendfit they beieved to be avalable, and the
quesion is whether Pantiffs are contractudly obligated to
continue the dhaing payments after the benefit is gone
Plaintiffs seek to implement the partties agreement, not to be
excused from it on grounds of misteke.

s’ Suppl. Br. a 4 n.5.



Hundred Thirty-one and No/100ths Doallas ($13,162,931) (the
“ Settlement and Termination Payment”).

Section 2.3, Termination of Assistance Agreement, states.

The parties hereto agree that, except as otherwise provided for
herein, upon the occurrence of the Closng, the Assstance
Agreement  (induding any and dl provisons therein  which
explicitly survive the termination or expiratiion of the Assstance
Agreement) and dl rights and obligations of the parties thereto
not previoudy fulfilled dhdl terminate effective as of the Closng
Date, save and except: (&) the FDIC Manager's obligation to
indemnify First Nationwide pursuant to Section 7(a)(1)-(3) of the
Assslance Agreement dter the termination of the Assstance
Agreement; and (b) the setlement agreement reached between
the FDIC and First Nationwide, dated January 11, 1994, relating
to the GLOS audit of legd fees which resolved disputes arising
prior to September 30, 1993.

Section 4.1, Settlement of Lawsuit, states:

Within one business day after the Closng Date, Firs Nationwide,
the Acquirers and the FDIC Manager will instruct their attorneys
to prepare and file a Stipulated Order of Dismissd of the Lawsuit
pursuant to which any and dl dams asserted by ether party to
the Lawsuit shdl be dismissed with prgudice, except as provided
in Section 4.2 below.

Section 4.2, Excepted Claims, states:

Excepted entirdy from this Agreement (and hereinafter referred
to as the “Excepted Clams’) are any and al actions and causes of
action, suits disputes, debts, accounts, promises, warranties,
damages, dams, proceedings, demands, and ligbilities, of every
kind and character, direct and indirect, known and unknown, at law
or in equity, that First Nationwide or the acquirers now have, have
had a any time heretofore, or hereafter may have against the
United States of America for breach of contract or conditutiona
taking by reason of the enactment of Section 13224 of the
Omnibus Budget Reconciliation Act of 1993, Pub. L. No. 103-66
(the “Guaini Legidaion”). It is the intention of the parties



hereto that dl dams and counterdams asserted in the Lawsuit
be digmissed with prgudice, except that such digmissd shdl
expredy preserve the rights, if any, of First Nationwide and the
Acquirers to assert the Excepted Clams soldy againg the United
States of America in the United States Court of Federd Claims.
The Excepted Clams shdl not be based on any acts or omissons
of the FDIC in any capacity or the RTC [Resolution Trust
Corporation] as named defendant in any forum at any time in the
future.  Nothing contained in this Agreement shall, or shdl be
deemed to, conditute an admisson of any dlegation in the
Lawsuit, or wave or relinquish any defenses that the United
States of America may have to the Excepted Claims preserved by
this Section 4.2.

Section 12.2, Release by First Nationwide and the Acquirers, states:

Firs Nationwide and the Acquirers each hereby release, hold
harmless, acquit, and forever discharge the FDIC Manager [a term
used in the Settlement Agreement to refer to the FDIC in its
capacity as Manager of the FRF] and the FDIC in al its capacities
other than as Manager of the FRF, and their respective present
and former parents, subgdiaries and affiliates, and the respective
present and former officers, directors, successors, assigns,
employees, agents, and representatives of dl the foregoing
(collectively, the “FDIC Released Persons’) from and againgt any
and dl actions and causes of actions, suits, disputes, debts,
accounts, promises, warranties, damages, cdams, proceedings,
demands and liabilities, of every kind and character, direct and
indirect, known and unknown, a law or in equity, that First
Nationwide and the Acquirers now have, have had a any time
heretofore, or heredfter may have agang the FDIC Released
Persons by reason of any act or omisson whatsoever by any
FDIC Released Persons in connection with the Lawsuit, the
Assslance Agreement, the supervison of the FDIC Released
Persons with respect to the Covered Assets, Related Claims or
any other matters governed by the Assstance Agreement, GLOS,
the Acguidgtion Agreements, the ACSl Settlement, the Excess
Proceeds Agreement, or aty other agreements related thereto;
provided, however, tha the release provided in this Section 12.1
[9c] shdl not limit the rights of Firs Nationwide and the
Acquirers to bring any clam based on fraud, willful



misrepresentation of a materid fact, willful falure to disclose a
meaterid fact, or willful misconduct.

On Augug 19, 1996, the same day the Settlement Agreement was signed,
the parties in First Texas filed a dipulaion of dismissa in the United States
Didrict Court for the Northern Didtrict of Texas. The language of the stipulated
order of digmissa is dmilar to that of the Setlement Agreement. Regarding
certain future dams, classfied as Excepted Clams the dipulated order states
that these dams “may not be based on any acts or omissions of the FDIC or
Resolution Trust Company, and may not be asserted againgt the FDIC in any
forum a any time in the future.”

On September 20, 1996, little more than a month after the dismisA,
plantffs filed the present lawsuit. In its answer, defendant did not assert the
afirmaive defenses of accord and satisfaction and rdesse. The firg filing in
which defendant raised these defenses was its crossmotion for partid summary
judgment. Defendant has now filed a motion for leave to file an amended
answver seeking to assert accord and saisfaction and release.  Plaintiffs oppose
the motion.

DISCUSSION
|. Defendant’ s Motion for Leave to Amend

Under Rue of the United States Court of Federal Clams (“RCFC’)
15(a), leave to amend a pleading “shal be fredy given when justice s0 requires”
RCFC 15(@). However, undue dday by the paty seeking leave and undue
prgudice to the party opposing leave are dternative bases for denying leave to
amend. Foman v. Davis, 371 U.S. 178, 182 (1962). Haintiffs contend that
both undue delay on the part of the government and prejudice to them are
present here. If the motion to amend is denied, plaintiffs aso contend, on the
bass of RCFC 8(c)° that defendant has waved the dfirmdive defenses of
accord and satisfaction and release.

A. Undue Delay

®RCFC 8(c) provides, “In pleading to a preceding pleading, a party shdl
st forth afirmativdy accord and satisfaction, . . . release, and any other matter
congtituting an avoidance or afirmative defense.”

9



Nothing in plantiffs complant or in any other document filed prior to
plantiffs motion for partid summary judgment indicated tha plaintiffs would
atempt to make the precise arguments asserted in their motion for partia
summary judgment.’® There are two counts in plaintiffSs complaint. Count |
begins at paragraph 27 of the complaint and incorporates the first twenty-six
paragraphs of tha complant. Paragraph 26 refers to the ten percent reduction
in assstance payments, and paragraph 29 asks for “reditution of the benefits
received by the Government as a result of its actions” There is thus notice in
this count of the generd clam to the additiond reimbursement. The bass for
daming return of the “benefits received by the Government as a result of its
actions™™ is sat forth in paagraph 28: “The Government's denid of the
deductibility of reimbursed covered assat losses in connection with plaintiffs
Fird Texas acquigtions is contrary to the Government's contractua obligations
to plaintiffs and frustrates a principa purpose of the transaction.”

Count 11, beginning at paragraph 30, aso incorporates the first twenty-six
paragraphs of the complaint, and a paragraph 32 asks for an award of “just
compensation for the property the Government has taken.” The bass for the
dam asserted in Count Il is that the denia of the covered asset loss deduction
took plantiffs contractud rights in violation of the Ffth Amendment to the
U.S. Conditution. While this language is perhaps less clear than that of Count
I, it may have put the government on notice of the clam to the ten percent
additiona reimbursement.

A far reading of the language of these two counts is that plaintiffs are
basng ther dams soldy on Congress's enactment of the Guarini legidation.
In addition, unlike the theories advanced in plantiffS motion for partid
summary judgment, the gravamen of the complaint is ther inability to take the
deduction, not the retention of ten percent of the covered asset loss
rembursement. However, even if the complaint put the government on notice

°The court does not, however, accept defendant’'s argument, made in its
motion for leave to file an amended answer, that paragraph 37 of its initia
answer provides defendant a fdlback podtion. That paragraph states, “Defendant
relies on dl other matters which may conditute an avoidance or affirmative
defense” If paties were able to preserve dfirmdive defenses in this manner,
RCFC 8(c) would be meaningless.

UThe oourt is wiling to operate under the assumption that these
“benefits’ incdlude the additional reimbursement sought by plantiffs in their
current motion, athough the language of the complaint is somewhat cryptic.
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of plantiffs clam to the additiond reimbursement, the complaint did not put
the government on notice that plantiffs would assert grounds in support of that
cdam which were incondgtent with the Settlement Agreement. Indeed, the
government concedes that the plaintiffs can seek recovery of the additiond ten
percent of the ful rembursement. See Def.’s Reply to Ps’ Opp'n to Def.’s
Crossmot. a 8. Wha is unique is the assertion in the firg four initid theories
that the breaching party was the FDIC because it chose to retain the ten percent.

Later developments in the case prior to plantiffs motion for partia
summary judgment aso did not serve to provide the government with notice of
the prohibited bases of recovery. Plantiffs reiance on the May 2, 2000,
daiement by defendant’'s counsd regarding his undersanding of plaintiffs
dam illusrates plantiffS misconception. The dtatement made by defendant’s
counsel was, “[A]ll I've ever heard since I've been on this case is that it's the 10
percent clam.” Transcript of Conference, May 2, 2000, a 38. This statement
only indicates knowledge of the generd nature of plaintiffs cam; it does not
demonstrate knowledge of the grounds contained in plantiffS motion. Plantiffs
aso cite a footnote in the March 24, 1998, Joint Preliminary Status Report
(“JPSR”) tha doates that the plantiffs are not pursuing dams based on the
lobbying ectivities of the FDIC. See JPSR at 7 n.11. Paintiffs contend that this
datement should have put the government on notice of ther reliance on other
activities of the FDIC as bases for recovery, such as retention of the ten percent
anount in violation of the Asistance Agreement. That inference is not
warranted.

Section 4.2 of the Settlement Agreement prohibits the Excepted Claims
from being based on “any acts or omissons of the FDIC” or RTC. Paintiffs
acknowledgment that its dams are not based on lobbying activities of the FDIC
amounts to no more than an acknowledgment of the settlement. It did not put
the government on notice that plantiffs were daming that the FDIC breached
a promise when, despite enactment of the Guarini legidation, it retaned ten
percent of the full reimbursement amount for covered asset losses '

2The same concdlusion is reached when examining other statements made

by plantffs throughout the course of the litigaion. At the conference of

December 4, 1998, plantiffs counsd dated, “[W]e don't have a so-called

lobbying issue in our case. We settled a prior lawsuit and resolved that issue.”

Transcript of Conference, Dec. 4, 1998, at 111-12. Like plaintiffs statements

in the JPSR, this satement did not give notice to the defendant of the bases of
(continued...)
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Hantiffs ctaions to Venters v. City of Delphi, 123 F.3d 956 (7th Cir.
1997), and Maul v. Constan, 928 F.2d 784 (7th Cir. 1991), are inapposite. The
defendant did not “lie behind a log and ambush . . . plantiff[s] with an
unexpected defense’” Venters, 123 F.3d a 968-69. Defendant stated its
underganding of plantiffs dams in its firg filing in this case “Pantiffs
specificdly dlege that they have been denied certain tax benefits that plaintiffs
assat were promised to them in the course of the acquistion of the
asociations” Def.’s Unoppsd. Mot. for an Enlrgmnt. of Time a 1. This
understanding is consstent with defendant’'s current position. In the absence of
clearer notice, there was no undue delay on defendant’s part in assarting the
dfirmetive defenses of accord and satisfaction and release in the gpecific
context of the arguments raised by plantiffs in their motion for partid summary
judgment.

The new theory raised in plantiffs supplementd brief, like the firg four
theories presented in their motion for partid summary judgment, also does not
rey on an dlegation that passage of the Guarini legidation was a breach of
contract or a compensable taking. Instead, this theory aleges that passage of the
Guaini legidaion released plaintiffs from a contractua duty to make tax
benefit payments.  Consequently, for the reasons just discussed, there is no
undue dedlay by the govenment in asserting the defenses of accord and
satisfaction and release in the context of this new theory.

This same andysis does not hold true for defendant’s argument that the
generd release of the FDIC as manager of the FRF bars plantiffs st because
any judgment in this case would be pad out of the FRF. The government did not
present this defense until oral argument. If the government is correct that the
FRF would be the source for any judgment in this case due to the enactment of
FIRREA in 1989, then this defense should have been raised in defendant’'s

12( . .continued)

recovery asserted in plantffS motion. In the same manner, plantiffs
datement in its April 14, 1999, motion to compd discovery that the “discovery
amed spedificdly at lobbying by the FDIC or RTC . . . is not directly pertinent
to the First Nationwide case” does not assst plantiffs arguments. Again, for
the reasons discussed above, this statement did not provide the necessary notice
to defendant. In short, the theories presented by plaintiffS motion were not
made apparent until that motion was filed in February of this year. Defendant’s
motion for leave to file an amended answer is a direct consequence of the
differences between plaintiffs complaint and that motion.
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answer in 1996 because the only notice necessary to dert defendant to the
posshility of this defense is that this case is Winstar-related, something
obvious from the start. Defendant waited until now to assert a defense resting
on arguments contained in a memo written by the Justice Department’'s own
Office of Legd Counsd in 1998. Such dday does not comport with the
requirements of RCFC 8(c). Accordingly, the defense based on the release of
the FRF as a source for a money judgment in this case is barred because of
undue delay.* The court must now determine whether dlowing defendant to
assart its other accord and satifaction and release arguments would unduly
pregudice plaintiffs.

B. Undue Prgjudice

In order to show undue prgiudice, “the non-movant must demondtrate that
one of the following circumstances will result: severe disadvantage or inability
to present facts or evidence, necessty of conducting extensive research shortly
before trid due to introduction of new evidence or legd theories, or excessve
delay tha is unduly burdensome.” St. Paul’s Fire & Marine Ins. Co. v. United
Sates, 31 Fed. Cl. 151, 153 (1994). Pantiffs clam that they “cannot help but
have been prejudiced by pursuing this case aggressively and a great expense for
over three and a hdf years.” PIs’ Opp’'n to Def.’s Mot. for Leave a 7. They cite
Tenneco Resins, Inc. v. Reeves Brothers, Inc., 752 F.2d 630 (Fed. Cir. 1985),
for the propogtion that “[tlhe risk of substantial prejudice increases with the
passage of time” Tenneco Resins, 752 F.2d a 634 (citation omitted). The
delay here, however, is traceable to the fact that the complant did not clearly
aticulate the theories on which plaintiffs now rey in their motion for partia
summary judgment.

In any event, plantiffs have had the opportunity to respond to defendant’s
accord and sdtisfaction and release defenses. No prejudice is apparent,
particularly when, as explained below, the court would reect the substance of
plantiffs first four theories. See infra a 22-24. The court will therefore
congder the merits of the defenses.

I1. The Merits of the Parties
Cross-motions for Partid Summary Judgment

Bln ay event, as we find below, this defense is inconsistent with the
savings provison (8 4.2) of the Settlement Agreement.
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Defendant argues that the Settlement Agreement executed by plantiffs
and the FDIC in the First Texas case bars certain claims, or at least theories,
presented in plantiffs motion for partid summary judgment based on an accord
and stifaction.*  We agree with defendant that certain clams ae barred,
athough not with dl of defendant’s argumentsin this respect.

There are severd essentid dements of an accord and satisfaction:
“‘proper subject matter, competent parties, meeting of the minds of the parties,
and congderation.”” Brock & Blevins Co. v. United States, 170 Ct. Cl. 52, 59
(1965) (quoting Nevada Half Moon Mining Co. v. Combined Metals
Reduction Co., 176 F.2d 73, 76 (10th Cir. 1949)). Most commonly, an accord
and satisfaction is a “‘mutud agreement between the parties in which one pays
or paforms and the other accepts payment or performance in satisfaction of a
dam or demand which is a bona fide dispute.’” 1d. Here, defendant argues that
the Settlement Agreement in First Texas represents the accord reached by the
parties and that, by necessary implication, the payment of the $13,162,931 sum
goecified in § 21 of the Setlement Agreement as the “Settlement and
Termination Payment” represents the satisfaction of the accord.*®

MYWhile defendant's amended answer dso contains the deferse of
rdease, accord and satisfaction, as opposed to release, is the appropriate
defense to be raised and consdered in the context of the bilateral Settlement
Agreement at issue in this case. “‘[T]here has been an unfortunate tendency in
the Government contract legd decisons to confuse the essentidly bilatera
nature of a sdtlement with the essentidly unilaterd nature of a release’” Ed.
Zubelin, A.G. v. United States, 44 Fed. Cl. 228, 232 n.4 (1999) (quoting
McLain Plumbing & Elec. Serv. Inc. v. United Sates, 30 Fed. Cl. 70, 79 n.3
(1993)). Like the parties in Ed. Zubelin, A.G., the parties to the Settlement
Agreement in question here “clearly executed a bilatera settlement.” 1d.  The
only awkwardness here is tha the Settlement Agreement contains provisons
labeled by the parties as releases. To avoid confusion, the court uses the term
release when referring to provisions the parties themselves labeled releases.

At ora agument, plaintiffs counsdl conceded that this payment was in
fact made. See Tr. a 17. Nevethdess, plantiffs dlege that there was no
meeting of the minds regarding the settlement of these specific clams and dso
dlege that there was no consderation given for the settlement of the specific
dams that defendant dleges are barred. Plantiffs do not contest that the
remaining eements of avalid accord and satisfaction have been satisfied.
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The Setlement Agreement terminates the 1988 Assstance Agreement
entered into by the plantiffs and the FSLIC and aso settles claims raised in the
Firs Texas lawsuit. The relevant portions of the Settlement Agreement are 88
2.3,12.2,4.1, and 4.2, quoted fully above.

A. Defendant’s Argument Based on
Termination of the Assstance Agreement

Section 2.3 provides that,“except as otherwise provided herein,” the
Assstance Agreement and “dl rights and obligations of the parties thereto not
previoudy fulfilled shdl terminate’ as of the clodng dae sdected in the
Settlement  Agreement.  Defendant  contends  that  because plaintiffS  motion
asserts a falure of the FDIC to provide the proper reimbursement for covered
asset losses, plantiffs are improperly seeking to enforce an obligation of the
FDIC that arose under the Assstance Agreement and that ceased to exist after
the clogng date sdlected in the Settlement Agreement.

The court regects this agument. Section 2.3 of the Settlement
Agreement provides that “the Assstance Agreement . . . and dl rights and
obligations of the parties thereto not previoudy fulfilled shdl terminate
effective as of the Clodng Date” As plantiffs point out, this provison does
not mean that dl pre-existing rights, including legd clams, were extinguished.
This court, in Statesman Savings Holding Corp. v. United States, 41 Fed. Cl.
1 (1998), summarized a holding in an ealier Winstar-related case concerning
ths issue of temingion agreements “[T]he termination of assistance
agreements did not affect the Government’s obligation to honor its promises
respecting the accounting treatment of goodwill.” Satesman Sav. Holding
Corp., 41 Fed. Cl. a 7 (dting California Fed. Bank v. United Sates, 39 Fed.
Cl. 753, 764 (1997)). Only executory promises were terminated. Seeid.

The same is true here.  The termination of plantiffs Assigtance
Agreement did not affect any causes of action they may have that accrued prior
to execuion of the Settlement Agreement. Section 2.3 only terminated the
parties rights and obligations with respect to continued performance.  Plaintiffs
here are not seeking continued performance of the Assstance Agreement; they
are seeking damages for a breach that occurred during past performance. As the
court stated at oral argument, “All future obligaions are extinguished; there are
no more rights and obligations under the contract. However, the parties dill
have whatever prior exposure that they had to litigation based on past
performance” Tr. a 55. Absent a specific release, in other words, the parties
are in no different pogtion than if ther rights and obligations under the contract
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had ended due to the expiration of the contract term. Section 2.3 does not bar
the plaintiffs current motion for partia summary judgment.®

B. Defendant’s Argument Based on
Release of the FRF as a Source for a Judgment

The court has already held that this defensive argument is barred because
it was not rased in a timedy manner. However, it dso fals on its merits. At
ora agument, defendant referred to the posshility that any judgment or
stlement in this case would be paid out of the FRF, rather than the
government's Judgment Fund, and suggested that, under the Settlement
Agreement, this fact might present an impediment to plantiffS clams. In its
supplementd  brief, defendant argues that a judgment or settlement in this case
would indeed be pad out of the FRF and that plantiffs clams are therefore
barred because 8§ 12.2 of the Setlement Agreement releases the FDIC as
manager of the FRF and, by necessary implication, the FRF itsdf, “from and
agang any and dl actions and causes of action, suits, disputes, debt, accounts,”
etc. Defendant’'s argument, if accepted, would not smply require denid of
plantffs motion for partid summary judgment: it would require dismissal of
plantiffs entire case.

The government’'s argument disregards the consequences of § 4.2 of the
Settlement Agreement. Tha section excepts “entirdy” from the Settlement
Agreement certain clams identified as Excepted Clams. As long as a clam is
an Excepted Clam, § 12.2 is no bar to its being raised here. The only limitation
on Excepted Clams is that they cannot be based on any acts or omissons of the
FDIC or RTC in any capacity. The court must now determine whether the
aguments presented in plantiffs motion for partid summay judgment and
ther supplementa brief are Excepted Clams and, if s0, whether they violate the
limitation imposed on Excepted Claims.

C. Defendant’ s Argument Based on
Settlement of Clams Againg the FDIC

¥Even if defendant’'s argument regarding § 2.3 were accepted, any
Excepted Clams tha plantiffs might bring ae excepted “entirdy” from the
Setlement Agreement by 8 4.2.  Therefore, even under the defendant’s
expandve reading of 8§ 2.3, that section presents no bar to plantiffs Excepted
Clams.
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Section 4.1 provides for the preparation and filing of a “Stipulated Order
of Dignisd of the [First Texas] Lawsuit pursuant to which any and al dams
asserted by ether party to the Lawsuit shdl be dismissed with prgudice, except
as provided in Section 4.2 below.” Section 4.2 excepts “entirdy” from the
Satlement  Agreement, including the release provisons of § 122, plantiffs
clams agang the “United States of America for breach of contract or
conditutionad taking by reason of the enactment” of the Guarini legidation.
Under § 4.2, Excepted Clams may be brought only in this court and only againgt
the United States of Americas the FDIC and the RTC cannot be named
defendants. In addition, the Excepted Claims may not be based on any acts or
omissons of the FDIC or the RTC in any capacity. Thus, a limitation was placed
on the theories plaintiffs could use in pursuing the Excepted Claims.

The only recovery plaintiffs are seeking in ther current motion is the
additiond ten percent reimbursament for covered asset losses!”  In support,
they assert severd dternative theories, set forth above.  For purposes of
analyss, the court dhdl consder the fird four of plantiffs initid theories
collectivdly because the court finds that each of these theories points to the
FDIC as the breaching party. The fifth initid theory and the new theory
presented by plantiffs supplemental brief, which do not implicate the FDIC as
the breaching party, shal be consdered separately.

1. Paintiffs Frs Four Theories

The fird four of plantiffs theories do not rest on the argument that the
Guarini legidation was a breach of contract. As plaintiffs ae in their opening
brief:

It is the retention of th[e] 10% of covered asset loss
reimbursements, as the FDIC's purported “share’ of a tax bendfit
that does not exist, that condtitutes the breach of contract for
which Rantiffs seek patid summary judgment on ligdility in

YRantffs dlege two types of harm caused by enactment of the Guarini
legidation: “Firs, the dimination of the covered asset loss deduction reduced
the tax savings Pantffs anticipated in connection with the disposition of
covered assets. Second, the FDIC's retention of its purported share of the
benefit from the deduction directly reduced the reimbursements received for
covered asset losses. In this Motion, Harntiffs seek to establisn the
government’s liability only for the latter cost.” Pls’ Mot. Part. Summ. J. a 49
n.41.
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this Motion. . . . Given the terms of the partties agreement, the
decison by the government to withhold full assistance payments
violated PlantiffS contract rights without regard to the reason
why the tax benefits were unavailable to be shared.

Pis.” Mot. Part. Summ J. at 30-31.

Enactment of the Guarini legidation, under these theories, is Smply a
condition precedent to the FDIC's dleged duty to provide full reimbursement
to plantffs for covered asset losses, enactment of the legidation gave rise to
a duty on the part of the FDIC, pursuant to the Assstance Agreement as written
by the parties or reformed by the court, to provide this full reimbursement.
Under plantffs andyss, the Assisance Agreement provided that the FSLIC
and its successors would fully reimburse the plaintiffs for covered asset losses
should the covered asset loss deduction become unavailable. After enactment
of the Guaini legidaion, plantffs dlege, the FDIC wrongfully withhdd full
rembursement; thus, the FDIC, not Congress, is the breaching party under these
firgt four theories.

When questioned at ora argument regarding the identity of the breaching
party under these fird four theories, plaintiffs counsd answered that the
breacher was the United States. Tr. at 34, 131. This answer is unsatisfactory as
it ignores the didinction drawn by the parties themsdves in the Settlement
Agreement between the United States and the FDIC; it is also at odds with
plantiffS own brigfing as evinced by the language contained in the above
guotation from plantiffSs motion. Hantiffs chose to base the firg four
theories of thar motion for partidl summary judgment on the dlegation that the
FDIC breached the contract by reaning the ten percent amount of the full
rembursement. Thus, these clams are not Excepted Clams because Excepted
Clams are only those that are brought against the “United States of America for
breach of contract or conditutional teking by reason of the enactment” of the
Guaini legiddion. Their continuing viability, therefore, is not dependent upon
whether or not they run afoul of the limitation placed on Excepted Clams by §
4.2 regarding “any acts or omissions of the FDIC.”

Because these theories are not Excepted Clams, they are not excepted
“entirdy” from the Settlement Agreement. Thus, 8§ 122 of the Settlement
Agreement regarding the rlease of daims againgt the FDIC isrelevant.

It is dmog intuitive that theories dleging breach of the Assistance
Agreement by the FDIC would, in the ordinary course of things, be brought
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agang the FDIC as a named party and not against the United States. While
counsdl for plantiffs stated at ora argument that he believed that the claims of
breach asserted agang the FDIC in the First Texas litigation could have been
asserted intidly againg the United States, Tr. at 13, it is not clear that this is
true. In a case involving alegations that the FDIC as recelver had breached its
duty to a savings and loan associaion by faling to inditute a suit agangt the
government, the U.S. Court of Appeds for the Federal Circuit stated, “If the
[FDIC] has been derdlict in the performance of its duties . . . , the proper remedy
would have been a suit againg the [FDIC], not one againg the United States.”
Caguas Cent. Fed. Sav. Bank v. United Sates, 215 F.3d 1304, 1310 (Fed. Cir.
2000). Moreover, the dtatute prescribing the corporate powers of the FDIC, 12
U.S.C. § 1819, “does not indicate that the FDIC has federal agency status for all
purposes.” . Nicholas Apartments v. United States, 943 F. Supp. 966, 970
(C.D. lll. 1996). “On the contrary, the FDIC has agency status only for purposes
of 28 U.S.C § 1345 [a datute concerning the jurisdiction of the district courts
over suits commenced by the United States, its agents, or its officers].” Id.; see
also 12 U.S.C. § 1819(b)(1) (1994) (“The Corporation, in any capacity, shal be
an agency of the United States for purposes of section 1345 of Title 28, without
regard to whether the Corporation commenced the action.”).

Even if, however, the United States may in this instance be sued on the
basis of acts or omissons committed by the FDIC, plantiffs in § 122 of the
Sattlement Agreement have released the FDIC, and, therefore, the United States,
from and againg “any and dl actions and causes of action . . . by reason of any
act or omisson whatsoever by [the FDIC] in connection with the Lawsuit, the
Assgtance Agreement, [or] the supervision of the FDIC . . . with respect to the
Covered Assets . . . .” This release includes theories of recovery based upon
dlegaions that the FDIC breached the Assstance Agreement. Because
plantiffs first four initia theories are based upon such dlegations, they are
barred by § 12.2 of the Settlement Agreement.

Under 8 4.2 of the Settlement Agreement, Excepted Claims may not be
based on any acts or “omissions of the FDIC in any capacity.” As dready Sated,
these fird four theories ret on an dlegation that the FDIC breached the
Assistance Agreement. A breach by the FDIC, by definition, is an act or
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omisson of the FDIC.®  Consequently, these theories, even if they ae
considered Excepted Clams, are barred by § 4.2 of the Settlement Agreement.

To avoid the consequences of the argument defendant makes in this
regard, plantiffs aver tha the language, “any acts or omissons of the FDIC,”
refers only to the lobbying activities of the FDIC regarding passage of the
Guaini legidadion, that the accord represents no other meding of the parties
minds  Because they did not raise any clams or theories in the present case
based upon these activities plantiffs argue, this suit is consgent with the
Settlement Agreement.

“A contract is ambiguous if it is susceptible of two different and
reasonable interpretations, each of which is found to be consggtent with the
contract language.” Community Heating & Plumbing Co. v. Kelso, 987 F.2d
1575, 1579 (Fed. Cir. 1993) (citations omitted). “If a contract term is
unambiguous, the court may not assgn it another meening, no mater how
reasonable it may appear.” Cray Research, Inc. v. United Sates, 44 Fed. Cl.
327 (1999) (dting Triax Pacific, Inc. v. West, 130 F.3d 1469, 1473 (Fed. Cir.
1997)). There are perhaps few words in the English language as unambiguous
as the word “any.” It is not “susceptible of two different and reasonable
interpretations” The word may not be assigned another meaning; and plaintiffs
dam to ful reimbursement, by virtue of the firg four theories they raise is
based on the dlegedly wrongful falure of the FDIC to pay them, i.e. an
omisson of the FDIC. There is no apparent reason the word in this context
would not embrace the primary obligation the FDIC dlegedly undertook to
make reimbursement payments.

Pantiffs, citing Statesman Savings Holding Corp. v. United Sates, 41
Fed. Cl. 1 (1998), Max Dirill, Inc. v. United Sates, 192 Ct. Cl. 608 (1970), and

1BAt oral argument, defendant’s counsd dso argued that the Sgning of
the Assstance Agreement itself is an “act” of the FDIC for purposes of § 4.2
and, therefore, dl clams based on breach of the Assstance Agreement ae
barred by the Settlement Agreement. This argument, if accepted, would render
8§ 4.2 meaningless as it would diminate any cause of action for breach of the
Assslance Agreement by Congress or anyone €se. The exception would
svdlow the rule thus vidaing a fundamental principle of contract
interpretation: “We read the language of a particular contractua provision in the
context of the entire agreement and construe the contract so as not to render
portions of it meaningless” Dalton v. Cessna Aircraft Co., 98 F.3d 1298, 1305
(Fed. Cir.1996) (citations omitted).
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Jansen v. United Sates, 170 Ct. Cl. 346 (1965), urge the court to consider
subsequent conduct of the parties to the Settlement Agreement in support of
their contention that the parties did not reach an accord. The conduct to which
plantffs point is the same conduct that they argue the court should find
prevents the government from now amending its answer, i.e. defendant’s failure
over the course of this litigation to object to the complaint in this case on the
grounds that it was incondgent with the Seftlement Agreement. This conduct,
however, for reasons dready discussed in the part of this opinion concerning
defendant’s moation for leave to file an amended answer, is consstent with the
position defendant now takes in its crosssmotion for partid summary judgment.

Pantiffs additiona argument, that there was no consideraion given for
ther promise not to use the present theories, must dso be regected.  Plantiffs
received the payment provided for in 8 2.1 of the Settlement Agreement. In
their reply brief, however, plantffs intimate that separate consideration was
required for the particular promises regarding the Excepted Clams, i.e. that
each promise contaned in a contract mus be supported by separate
congderation. This is not the law. The Restatement (Second) of Contracts § 80
sates:

(1) There is condderation for a set of promises if what is
bargained for and given in exchange would have been
consderation for each promise in the set if exchanged for that
promise done. (2) The fact that part of what is bargained for
would not have been consderation if that part alone had been
bargained for does not prevent the whole from being
congderation.

Regtatement (Second) of Contracts 8 80 (1981); see also Chicago Litho Plate
Graining Co., Ltd. v. Allstate Can Co., 838 F.2d 927, 931 (7th Cir. 1988). A
comment to 8§ 80 explains, “Since consideration is not required to be adequate
in vdue (see 8§ 79), two or more promises may be binding even though made for
the price of one.” Redtatement (Second) of Contracts § 80 cmt. a (1981). The
$13,162,931 sum provided for in 8 21 of the Settlement Agreement supports
dl of the promises plantiffs made in the Settlement Agreement. When payment
was made, the accord represented by the Setlement Agreement was satisfied.
Consequently, the firg four theories of recovery presented in plantiffS motion
for partid summay judgment are barred by the doctrine of accord and
satisfaction.  Plaintiffs cannot raise theories of recovery that rely upon an
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dlegation that the FDIC breached the Assistance Agreement entered into by
plaintiffs and the FSLIC.1°

In any event, permiting defendant to present this defense and sudaning
it works no prgudice to plaintiffs. Were the court to alow plaintiffs to assert
these firg four theories, the theories would be rejected on their merits. The
fira three of the four theories, which ask the court to find a meeting of the
minds regarding the effect of non-avalability of the covered asset loss
deduction on covered asset loss reimbursement, fail because of the absence of
such an agreement. Failure to provide full reimbursement can only be a breach
of the Assigance Agreement if the Assgtance Agreement contained a promise
by the FSLIC to provide full rembursement in the event of non-avalability of
the deduction. Only two of the seventy-seven paragraphs contained in plaintiffs
revised proposed findings of fact in support of their motion for partid summary
judgment specificdly address the effect of the non-avalability of the covered
asset loss deduction on reimbursement payments.  See Rev. Prop. Fndings
Uncont. Fact Supp. PIs” Mot. 1157, 58.

Paragraph 57 of plantiffs revised proposed findings of fact concerns a
1990 memorandum written by Richard P. Hodge, an accountant who represented
the acquiring inditutions during negotiation of the Assgance Agreement in
guestion here. That memorandum, in pertinent part, sates,

[The acquirers are] only reimbursed for ninety percent of any
covered asset loss. This is because [the acquirers are] paid the
“After-Tax Amount” for any loss. The “After-Tax Amount”
(10%) was to reimburse the FDIC for the benefit of the federa
income tax loss. However, snce the proposed legidation would
efectively disallow this loss, [the acquirers] should be
reimbursed the entire amount of the covered asset loss. If the
FDIC agrees, the detrimenta effect of the loss disdlowances to
the MacAndrews and Forbes consolidated group will be reduced.

®Having reached this holding, the court does not intend to foreclose
other theories of liddlity plaintiffs may be able to develop that would entitle
them to recovery of the additiond reimbursement amount. The court's holding
today is limited to a findng that the Settlement Agreement bars theories of
recovery that dlege a breach of contract by the FDIC; the continuing viability
of other theories of recovery will be determined as needed.
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This language does not support the concluson that, at the time the Assstance
Agreement was executed, the FSLIC promised that, in the event that the covered
aset loss deduction became unavalable, the FSLIC would provide full
rembusement for covered asset losses.  In fact, this language supports the
opposite conduson. If, in 1988, the parties had reached an agreement that
included the promise by the FSLIC clamed by plantiffs it would be
unnecessary, in 1990, to speculate whether the FDIC agreed with their position
regarding ful reimbursement. The word “should,” in this context, appears to be
used in a normaive or mora sense, rather than as descriptive of what the
Assigtance Agreement actually requires.

Paragraph 58 is dso of doubtful use to the plaintiffs. That paragraph
involves a 1991 “Tax Profile’ prepared by an FDIC tax accountant, Bobby Ray
Bean. The rdevant language in the Tax Profile provides an example of how
rembursement operates with the covered asset loss deduction versus how
rembursement operates without the covered asset loss deduction. Defendant
dleges that this Tax Profile was written as part of a dSrategy for renegotiation
of the Assigtance Agreement and, as such, the language utilized by plantiffs is
not descriptive of the Assstance Agreement as written but rather reflects a
potential negotiating point in the renegotiation of the Asdgtance Agreement.
Def.’s Rev. Statement Genuine Issues I 52. Mr. Bean has even denied bdlieving,
a the time he wrote the Tax Profile, tha plaintiffs were entitted to full
rembursement in the event of non-avalability of the deduction. Suppl.
Appendix Val. Il - s’ Mot. 130 a 104. Assuming the postion taken by Mr.
Bean on this question in 1991 is materiad to the discusson a hand, this
corflicting testimony, a the very least, sets up a genuine issue of materia fact.

The rest of plantiffS evidence indicates a mogt that there was an
assumption made by both parties that the deduction existed and that the formula
for cdculding the After-Tax Amount reflects the sharing of the avalable
benefits derived from that deduction. See Rev. Prop. Findings Uncont. Fact
Supp. Pls’ Mot. T 1-56. However, the fact that the parties to the Assstance
Agreement based the After-Tax Amount formula on the avallability of a certain
tax deduction and, through that formula, shared the benefits of that deduction
does not, of necessty, mean tha the FSLIC promised to provide full
rembursement if that deduction became unavailable. Indeed, plaintiffs stress
that the effect of non-avalability of the deduction on rembursement payments
was not even discussed during negotiation of the Assstance Agreement. Id. a
1 35. Consequently, to agree with plaintiffs on this point would require us to
find that the FSLIC, a the time of contracting, made a promise through slence
to provide full rembursement in the event of non-availability of the deduction.
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In ligt of the extensive negotiations carried on between plaintiffs and the
FSLIC regarding reimbursement for covered asset losses and the After-Tax
Amount formula, see id. a 1 30-38, infaring such a promise from slence is
unwarranted.

The court would dso rgect the fourth of plantiffs first four theories on
its merits. In the absence of an agreement to provide full rembursement in the
event of non-avalability of the covered asset loss deduction, plantiffs ask the
court to imply a term providing for such reimbursement. Restatement (Second)
of Contracts 8§ 204 provides, “When the parties to a bargain sufficiently defined
to be a contract have not agreed with respect to a term which is essentid to a
determination of ther rights and duties, a term which is reasongble in the
circumstances is supplied by the court.” Restatement (Second) of Contracts §
204 (1981). Here, no essentid term is missng.  As the court in Bidlack v.
Wheelabrator Corp., 993 F.2d 603, 608 (7th Cir. 1993) (citations omitted),
stated when conddering the admissibility of extringc evidence to guide the
court in implying aterm,

Although extringc evidence is admissble to show that a written
contract which looks clear is actudly ambiguous, perhaps
because the parties were usng words in a specid sense, there
must be either contractua language on which to hang the labd of
ambiguous or some yawning void . . . tha cries out for an implied
term.  Extringc evidence should not be used to add terms to a
contract that is plausbly complete without them. If therefore the
collective bargaining agreements in this case were completdy
dlet on the duration of hedth benefits for retired employees,
then since . . . nothing in the structure of the agreements required
that the duration be perpetua, we would not alow extrindgc
evidence to show that those employees have a perpetua
entitlement.

There is no “yawning void” in the Assstance Agreement under
consderation here.  As in the hypothetical conddered in Bidlack, the Assistance
Agreement is completdly sSlent regarding the effect of non-avalability of the
covered asset loss deduction on reimbursement for covered asset losses.
Nothing in the sructure of the agreement indicates that full reimbursement
would be provided in the event of non-deductibility of covered asset losses, the
Assgance Agreement is “plausbly complete’ without such a term.  Therefore,
the court would refuse to imply a term providing for such rembursement were
it necessary to reach the merits of plaintiffs fourth initid theory.
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2. Plaintiffs Fifth Theory

The remaning theory of plaintiffs motion for partid summary judgment
is that enactment of the Guarini legidation congituted a breach of the implied
obligation of good fath and far deding under the Assstance Agreement;
therefore, as a result of that breach, the FDIC is not entitled to retain ten percent
of the full rembursement amount. This dam is “agang the United States of
America for breach of contract or conditutiond teking by reason of the
enactment” of the Guarini legidaion. The breach dleged is the enactment of
the Guaini legidation itsdf. The clam thus is not “based” on any acts or
omissors of the FDIC or RTC, and is, therefore, not barred by the Settlement
Agreement.

At ord argument, plantiffs counsd compared plantiffs ability to take
a deduction for covered asset losses to a hunting license and dated that
plantiffs had pad a premium price for tha licensee He argued that the
avalability or non-avalability of the deduction in 1988 was irrdevant to the
question of whether Congress impemissbly revoked that license through
enactment of the Guarini legidation. Targeted enactment of that legidation was
thus a per se violaion of an implied covenant of good faith and fair degling.

The court does not agree that the question of whether the tax deduction
for covered asset losses was actudly permitted by the law in 1988 is irrelevant
to an agument dleging breach of the covenant of good fath and far deding.
The implied obligation of good fath and far deding is tied to the parties’ rights,
obligations, and expectations under the contract.  Plaintiffs would not be
entitled to exemplary damages if it turns out that the deduction was never legaly
avalable. As to this theory, plaintiffs must show that the tax deduction at issue
was actudly avaldble in 1988 to obtan rdief on their dam of breach of the
implied covenant of good faith and fair deling. They have not done this.

3. Theory Presented in Plaintiffs Supplemental Brief

As noted previoudy, plantiffs asserted a new theory of recovery in ther
supplementa brief. This theory does not alege a duty of the FDIC to provide
ful reimbursement; rather, it dleges a duty of the plaintiffs “to make tax benefit
payments pursuant to the 10 percent reductions in covered asset loss
rembursements” Ps. Suppl. Br. a 4. Paintiffs clam that enactment of the
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Guaini legidation diminated this duty.®®  Consequently, enactment of the
Guaini legidation was a condition subsequent that discharged plaintiffs  duty
to make tax benefit payments, the theory does not dlege that enactment of the
legidation was a breach of contract.

Because this new theory does not alege a breach of contract or
conditutional taking “by reason of the enactment” of the Guarini legidaion,
this theory, like the firg four initid theories, is not an Excepted Clam.
However, unlike the first four initid theories, this new theory does not dlege
a breach of contract by the FDIC. Ingtead, it turns wholly on interpreting the
Assstance Agreement to indude a promise by plantffs to share tax benefits
that is discharged by dimination of the deduction for covered asset losses.
Because this new theory is not an Excepted Clam, it may be barred by the
Sdatlement Agreement even if it is not based on “any acts or omissions of the
FDIC.” However, because we rgect the argument on its merits, we do not reach
this question.

In § 6(8)(2) of the Assstance Agreement, the FSLIC explicitly promised
to make reimbursement payments to plaintiffs for covered asset losses. The
FSLIC undetook a duty to make payments to plaintiffs, not vice versa.
Mantiffs new theory does not correspond to the redity of the Assstance
Agreement.  Ingtead, it reflects an effort to avoid dleging that the FDIC is in
breach. The effort fals, however. In the absence of a promise by plaintiffs to
make tax bendfit payments, there is no duty to which plaintiffS proposed
condition, enactment of the Guaini legidation, can atach. Once the parties put
in place the contractuad formula for reimbursement, there was nothing further
for plantiffs to do or not do. The court, therefore, rgects the new theory set
forth in plaintiffs supplementd brief.

CONCLUSION

Defendant’'s motion for leave to file an amended answer is granted.
Fantiffs motion for partid summary judgment is denied. Plantiffs are limited

Pantiffs couch thar agument in tems of the “falue of the
condition of deductibility. However, the falure of a condition, pursuant to the
Regstatement section cited by plaintiffs, signifies that a duty has not yet arisen.
Here, plaintiffs argue that a pre-exising duty on their pat was discharged.
Therefore, plantiffS argument is that enactment of the Guaini legidation was
a condition subsequent that terminated their duty to make tax benefit payments.
See Restatement (Second) of Contracts § 230.
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to theories consgent with this opinion. Defendant’s cross-motion for partia
summary judgment is granted to the extent that the first four theories of
recovery presented in plantiffS motion are barred. Defendant’'s cross-motion
for partid summary judgment is otherwise denied. Because defendant’s counsdl
stated at oral argument that the government had deposed dl of the people named
in defendant’s RCFC 56(g) request, Tr. at 65, defendant’s RCFC 56(g) request
for discovery is denied as moot. Because this opinion does not rely on the
tetimony plantiffs seek to srike, plantiffs motion to drike that testimony is
denied as moot. Defendant’'s motion for leave to file reply to plaintiffs
supplementd brief is granted.
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The parties shdl submit a joint status report on January 8, 2001, advising
the court of proposed further proceedings in the case.

ERIC G. BRUGGINK
Judge
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